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No. DISTRICT 29A 

NORTH CAROLINA COURT OF APPEALS 
***************************************** 

STATE OF NORTH CAROLINA, 

Plaintiff, 
vs. 

BROOKE MCFADDEN 
COVINGTON, SARAH 
COVINGTON ANDERSON, and 
JUSTIN BROCK COVINGTON, 

Defendants.  

)
)
)
)
)
)
)
)
)
)
)

FROM RUTHERFORD COUNTY 
Nos. 15 CRS 154, 155, 164 

******************************************** 
PETITION FOR WRIT OF SUPERSEDEAS AND  

MOTION FOR TEMPORARY STAY 
******************************************** 

TO THE HONORABLE COURT OF APPEALS OF NORTH CAROLINA: 

Defendants, Brooke McFadden Covington, Sarah Covington Anderson, and 

Justin Brock Covington (collectively, “Petitioners”), pursuant to Rule 23 of the 

North Carolina Rules of Appellate Procedure, jointly petition this Court to issue a 

temporary stay and a writ of supersedeas. On August 6, 2015, the Honorable 

Marvin Pope, Jr., Judge Presiding, Superior Court, Rutherford County entered a 

pre-trial order in these criminal actions disqualifying Petitioners’ retained defense 

counsel.  As the disqualification order is an interlocutory order, Petitioners hereby 
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petition this Court to stay enforcement of this disqualification order and to stay all 

further proceedings in the trial tribunal while review of the disqualification order is 

sought in this Court by writ of certiorari, and in support of this petition show the 

following: 

FACTS 

Petitioners, along with Robert Louis Walker, Jr. and Adam Christopher 

Bartley, were indicted on January 20, 2015 on criminal charges including second 

degree kidnapping and simple assault arising from events occurring nearly two 

years prior involving the alleged assault and kidnapping of Richard Matthew 

Fenner, III.  Following the indictments, these five co-defendants retained attorneys 

Joshua B. Farmer and Mark N. Morris of the firm Tomblin, Farmer & Morris, 

PLLC (the “Firm”) to represent each of them in these matters. 

On July 24, 2015, the State filed a motion to disqualify the Firm from 

representing any of the co-defendants again claiming that a non-waivable, 

concurrent conflict of interest existed. On August 6, 2015, the Honorable Superior 

Court Judge Marvin P. Pope Jr. entered an order granting the State’s motion and 

disqualifying the Firm from representing any of the Petitioners. The August 6 

Order also directed the District Attorney to calendar the criminal matters for 

hearing on the status of replacement counsel for the five co-defendants. 

On August 20, 2015, Petitioners, through the Firm and attorney Angela 
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Beeker, filed a joint motion for reconsideration of the August 6, 2015 

disqualification order, timely-filed notices of appeal from same, as well as a 

joint motion to stay proceedings in the trial court. On August 27, 2015, 

following hearing, the trial court denied Petitioners’ motion for 

reconsideration and motion to stay proceedings.  In addition, the trial court – 

upon written motion by the State – entered an order purporting to dismiss the 

notices of appeal filed by Petitioners pursuant to N.C. R. App. P. 4.  

Defendants have thus complied with the requirements of N.C. R. App. 

P. 23(c) by filing of the aforementioned motion to stay proceedings in the

trial court. Review of the August 6, 2015 disqualification order, as well as the 

August 27, 2015 order denying reconsideration of same, is being sought in 

this Court by writ of certiorari filed contemporaneously herewith.  

REASONS WHY WRIT SHOULD ISSUE 

If proceedings of trial tribunal are not stayed while these matters are 

reviewed by this Court, Petitioners will be forced to proceed in defending 

serious criminal charges while deprived of their right to counsel of choice as 

guaranteed by the Sixth Amendment to the United Constitution and by Article 

1, Sections 19 and 23 of the North Carolina Constitution. Petitioners – a 

mother, son and daughter – will be forced to retain other attorneys to represent 

them in criminal cases that may go to trial, or at least require the resolution of 
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important pre-trial matters, before this Court has the opportunity to review the 

attached petition for writ of certiorari.    

A writ of supersedeas is the appropriate remedy for the situation before 

the Court. Its function “is to preserve the status quo pending the exercise of 

appellate jurisdiction.” Craver v. Craver, 298 N.C. 231, 258 S.E. 2d 357, 362 

(1979). If the status quo is not preserved pending this Court’s exercise of 

jurisdiction, Petitioners will be deprived of their constitutionally-guaranteed 

right to counsel of their choice before this Court has the opportunity to decide 

whether their petition for writ of certiorari is meritorious.  

MOTION FOR TEMPORARY STAY 

Pursuant to Article V, Rule 23(e) of the North Carolina Rules of Appellate 

Procedure, Petitioners also respectfully apply to this Court for an order temporarily 

staying the proceedings of the trial court until determination by this Court of 

whether it shall issue its writ of supersedeas. In support of this application, 

Petitioners represent that they sought from, and were denied by, the trial court an 

order to stay the proceedings below in these cases pending this Court’s review of 

the August 6, 2015 attorney disqualification order. A temporary stay is necessary 

to prevent irreparable harm while this Court determines whether it shall issue its 

writ of supersedeas, as the Defendants cannot provide an effective defense while 

their constitutional rights to counsel of their choice and to effective assistance of 
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counsel are violated.  Petitioners incorporate and rely on the arguments presented 

in the foregoing petition for writ of supersedeas in support of this motion for 

temporary stay. 

CONCLUSION 

Wherefore, the Petitioners respectfully pray of this Court to issue its writ 

of supersedeas to the Superior Court of Rutherford County staying enforcement 

of all proceedings in these criminal actions below, pending issuance of the 

mandate of this Court following its review and determination of the appeal now 

pending; and that the Petitioners have such other relief as to the Court may seem 

proper. Petitioners also request that this Court temporarily stay enforcement of 

proceedings in these criminal actions until such time as this Court can rule on 

Petitioners’ Petition for Writ of Supersedeas. 

Respectfully submitted, this 15th day of September, 2015. 

TOMBLIN, FARMER & MORRIS, PLLC 

Electronically submitted 
Joshua B. Farmer 
Attorney for Defendants-Petitioners 
Post Office Box 632 
Rutherfordton, North Carolina 28139         
(828) 286-3866
State Bar No. 32669
jfarmer@farmerlegal.com
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*I certify that all of the attorneys listed below have authorized me to list their
names on this document as if they had personally signed it.

TOMBLIN, FARMER & MORRIS, PLLC 

Electronically submitted 
Mark N. Morris 
Attorney for Defendants-Petitioners 
Post Office Box 632 
Rutherfordton, North Carolina 28139 
(828) 286-3866
State Bar No. 32846
mmorris@farmerlegal.com

ATTACHMENTS 

Attached to this petition and motion for consideration by the Court are 

copies of the following documents from the trial court record: 

Exhibit A Certified copy of the Order Granting the State’s 
Motion to Disqualify Petitioners’ Counsel, filed 
August 6, 2015 

Exhibit B Certified copy of the Order denying 
Petitioners’ Motion for Stay, filed August 20, 2015 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that he/she this day served a copy of the 

foregoing PETITION FOR WRIT OF SUPERSEDEAS AND MOTION FOR 

TEMPORARY STAY upon the Assistant District Attorney of the State of North 

Carolina by depositing a copy thereof in the United States mail in Rutherfordton, 

North Carolina, postage prepaid and addressed as set forth below:  

Rutherford County District Attorney’s Office 
Attn:  Garland Byers 
229 North Main Street 
Rutherfordton, NC 28139 

 This the 15h day of September, 2015. 

Electronically submitted 
Joshua B. Farmer  
Attorney for Defendants-Petitioners 
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