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TO THE HONORABLE NORTH CAROLINA COURT OF APPEALS: 

Defendants, Brooke McFadden Covington, Sarah Covington Anderson, and 

Justin Brock Covington (collectively, “Petitioners”), jointly petition the North 

Carolina Court of Appeals to issue its writ of certiorari pursuant to Rule 21 of the 

North Carolina Rules of Appellate Procedure to review the following orders of the 

Honorable Marvin Pope, Jr., Judge Presiding, Rutherford County Superior Court: 

1) an order dated August 6, 2015 which disqualified Petitioners’ retained counsel

(the “Disqualification Order”) (R. pp. 55-61); 2) an order dated August 27, 2015 
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denying Petitioners’ joint motion for reconsideration of Disqualification Order (R. 

p. 133), and 3) an order dated August 27, 2015 granting the State’s motion to

dismiss Petitioners’ respective notices of appeal of the Disqualification Order. (R. 

p. 134). In support of this petition, Petitioners show the following:

FACTS 

Petitioners, along with Robert Louis Walker, Jr. and Adam Christopher 

Bartley, were indicted on January 20, 2015 on criminal charges including second 

degree kidnapping and simple assault arising from events occurring nearly two 

years prior involving the alleged assault and kidnapping of Richard Matthew 

Fenner, III.  (R. pp. 2-7). 

Following said indictments, these five co-defendants retained attorneys 

Joshua B. Farmer and Mark N. Morris of the firm Tomblin, Farmer & Morris, 

PLLC (the “Firm”) to represent each of them in these matters, in the process 

executing detailed fee agreements which included waivers of potential conflicts 

that might arise from the joint representation. (R. pp. 8-27).   

On July 22, 2015, Assistant District Attorney Garland F. Byers, Jr. offered 

Mr. Bartley a plea arrangement which provided for dismissal of a kidnapping 

charge in exchange for Mr. Bartley’s guilty plea to simple assault and his testifying 

truthfully in the prosecution of remaining co-defendants. (R. p. 78). Prior to the 
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plea offer, Mr. Bartley had signed an affidavit asserting his innocence and the 

innocence of his co-defendants from the charges they faced. (R. pp. 73-74).   

 Some six months after the indictments and after multiple court appearances 

by the Firm on behalf of the Petitioners, the State filed a motion on July 24, 2015 

asking the trial court to disqualify the Firm from representing the co-defendants, 

claiming the existence of a non-waivable, concurrent conflict of interest. (R. p. 36). 

At present, the charges against Petitioners have not yet gone to trial and a number 

of important pre-trial matters are unresolved.  

Upon the State’s motion to disqualify, Mr. Bartley immediately retained new 

legal counsel independent of the Firm. Petitioners – Mrs. Covington, Mr. 

Covington, and Mrs. Anderson (mother, son, and daughter respectively) – each 

consulted with independent legal counsel as to the possible risks and advantages of 

the Firm’s continued joint representation of the remaining co-defendants. 

Petitioners were each advised by independent legal counsel that the Firm’s 

continued joint representation of them was ethical and that a non-waivable, 

concurrent conflict of interest did not exist. (R. pp. 28-35). 

On August 3, 2015, a hearing was held by the Honorable Marvin Pope, Jr., 

to address the State’s motion to disqualify counsel.  Mr. Byers argued for the State 

and Mr. Farmer argued against the motion on behalf of the Petitioners and Mr. 

Walker. The trial court considered as evidence the written disclosures of potential 
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conflicts in joint representation and a waiver of conflicts signed by the Petitioners 

and Mr. Walker as well as the opinion letters of independent counsel.  The trial 

court took the matter under consideration. 

On August 6, 2015, the trial court issued the Disqualification Order (R. pp. 

55-61) which granted the State’s motion to disqualify. The court found as fact that:  

The fact that [Bartley] has been offered a plea bargain in 
exchange for truthful testimony of Mr. Bartley against 
the other four co-defendants raises the distinct possibility 
of a conflict of interest, breach of previous confidences to 
the defense counsel, difficulty in effective cross 
examination of Mr. Bartley as well as other procedural 
issues. (R. p. 59). 
 
[T]he potential for conflict of interest where one co-
defendant is offered a plea agreement to testify against 
the other co-defendants is too great of risk to be 
disregarded by this Court. (R. p. 59).  

 
The court concluded as a matter of law that the Firm’s representation of 

Petitioners and Mr. Walker: 

[I]s a concurrent conflict of interest which exists and 
cannot be waived by a defendant absent knowledge of 
what a co-defendant may testify on behalf of the State 
against the remaining co-defendants. (R. p. 60). 

 
 On August 13, 2015, Mr. Bartley – now represented by separate counsel – 

signed a document consenting to the Firm’s continued representation of the 

Petitioners and Mr. Walker despite the Firm’s prior representation of him. (R. pp. 
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76-77). Mr. Bartley signed an affidavit in which he re-affirmed his innocence and 

the innocence of all co-defendants. (R. pp. 70-72). In this document, Mr. Bartley 

wrote that he did not intend to testify in any manner inconsistent with his prior 

protestations of innocence. (Id.). Mr. Bartley then stated that he had no 

conversations with the Firm in which he made statements that he had not made to 

anyone else who had asked him about the matter (Id.), the implication being that 

Mr. Bartley did not relate any confidential statements to the Firm. Mr. Bartley 

executed a separate document wherein he stated, “I reject any plea offer as I did 

nothing wrong.” (R. p. 75).  

 On August 19, 2015, Mr. Walker also retained separate counsel. (R. pp. 79-

80 ). As with Mr. Bartley, Mr. Walker subsequently gave written consent for the 

Firm to continue its representation of the Petitioners. (R. p. 81). He further 

executed an affidavit in which he reaffirmed his and his co-defendants’ innocence, 

declared that he had no intention to testify in any manner inconsistent with prior 

protestations of innocence, and stated that he had no conversations with the Firm in 

which he made confidential statements that he had not made to anyone else who 

had asked him about the matter (also implying that Mr. Walker did not relate any 

confidential statements to the Firm). (R. pp. 82-83). 

 On August 18 and 19, 2015, the Petitioners each executed affidavits in 

which they re-affirmed their innocence and the innocence of their co-defendants. 
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(R. pp. 84-90). Each further stated that – after further consultation with 

independent counsel – he or she had no intention or desire to accept a plea offer 

similar to the one offered to Mr. Bartley. (Id.) Each Petitioner also waived rights to 

post-conviction appeal for ineffective assistance of counsel based on a conflict of 

interest due to joint representation. (Id.) 

On August 20, 2015, Petitioners, through the Firm as well as Angela Beeker 

of the Henderson County bar, filed a joint motion asking the trial court to 

reconsider the Disqualification Order, based on the substantial changes in 

circumstances since entry of the Disqualification Order. (R. pp. 62-66). Petitioners 

also filed written notices of appeal from the Disqualification Order (R pp. 94-102) 

and a joint motion to stay proceedings pending consideration of the appeals (R. pp. 

92-93).

On August 24, 2015, the State filed a motion to dismiss Petitioners’ motion 

for reconsideration. (R. pp. 103-105). The State further filed a motion to strike 

Petitioners’ August 20 filings and, thus, to dismiss the notices of appeal. (R. pp. 

117-127).

On August 27, 2015, following a hearing on the matter in which Mr. Byers 

and Ms. Beeker argued their respective positions, the trial court entered written 

orders which, without making findings or conclusions, denied Petitioners’ motion 
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to reconsider (R. p. 133), granted the State’s motion dismissing Petitioners’ notices 

of appeal (R. p. 134), and denied the motion to stay proceedings (R. p. 135).  

The undersigned counsel note to the Court that they proceed in this matter 

with an abundance of caution and with due deference to the trial court's order of 

disqualification entered August 6, 2015.  Since that time, counsel have limited their 

representation of Petitioners to seeking review of the disqualification order and 

related orders of the trial court.  The undersigned have considered the ethical 

implications of representing Petitioners in seeking appellate review after having 

been disqualified in the trial tribunal and rely on N.C. R. Prof'l Conduct 3.4(c), 

which states: “A lawyer shall not … knowingly disobey … an obligation under the 

rules of a tribunal, except a lawyer acting in good faith may take appropriate steps 

to test the validity of such an obligation.”  The undersigned sought guidance from 

the ethics counsel at the North Carolina State Bar who confirmed that this rule 

authorizes the actions of the undersigned in seeking review of the rulings below. 

At this time, transcripts of the August 3, 2015 and August 27, 2015 hearings 

are not available. Petitioners have contracted for the transcripts in a timely manner 

pursuant to N.C. R. App. P. 7. 
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REASONS WHY WRIT SHOULD ISSUE 
 

 The trial court’s Disqualification Order of August 6, 2015 and the related 

orders of August 27, 2015 are interlocutory orders from which a right to appeal 

may not exist.  Petitioners believe review by writ of certiorari is appropriate in the 

cases at bar for the following reasons:  

I. THE RULING OF THE TRIAL COURT TO DISQUALIFY THE 
FIRM FROM REPRESENTATION OF THE PETITIONERS IS IN 
CONFLICT WITH DECISIONS OF THIS COURT. 
 

In State v. Yelton, 87 N.C. App. 554, 361 S.E.2d 753 (1987), this Court 

granted certiorari and reversed a trial court’s order that disqualified an attorney 

from jointly representing father and son co-defendants. This Court held that the 

State had shown no actual conflict of interest and the co-defendants – insisting on 

the joint representation – had knowingly waived their right to bring challenge on 

appeal that they were denied effective assistance of counsel because of the joint 

representation. This Court acknowledged: 

Joint representation is a means of insuring against reciprocal 
recrimination. A common defense often gives strength against a 
common attack. 
 

Yelton, 87 N.C. App. at 560-561, 361 S.E.2d at 758 (quoting Holloway v. 

Arkansas, 435 U.S. 475, 482-83 (1978)). Further, this Court explained: 

In joint representation cases, only where there is an actual conflict of 
interest which denies the defendants the effective assistance of 
counsel does a problem arise. A potential conflict of interest, as 



- 9 - 

distinguished from an actual conflict of interest, is not sufficient to 
warrant the State’s interference with the constitutionally guaranteed 
right of a criminal defendant to retain and be represented by the 
counsel of his choice. 
 

Id. at 561.  

As with Yelton, the Petitioners here voluntarily chose the Firm to represent 

them on the felony criminal charges they face – perhaps the most serious matters 

they have faced in their lives. Petitioners have been thoroughly and repeatedly 

apprised by the Firm and by independent legal counsel of the potential risks of 

joint representation. Understanding these risks, Petitioners have insisted on the 

joint representation and have expressly waived any resultant conflict in a knowing 

and intelligent manner “with sufficient awareness of the relevant circumstances 

and likely consequences.” See id. at 558 (quoting Brady v. United States, 397 U.S. 

742, 748 (1970)). 

Even if Petitioners’ waivers were not acceptable to the trial court, the State 

has failed to show an actual conflict of interest arises from the Firm’s continued 

joint representation. Petitioners and their co-defendants have vigorously 

maintained the innocence of all co-defendants at all times in these proceedings (R. 

pp. 68-75, 82-90).  As with Yelton, it is unlikely that Petitioners – mother, son and 

daughter – would testify against each other. See id. at 559.  Further, Mr. Bartley 

and Mr. Walker have denied that the Firm holds any of their confidences, 
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eliminating the concern of a conflict for the Firm due to its prior representation or a 

concern of possible breach of those confidences at trial.  

The trial court’s Disqualification Order found that “the potential for conflict 

of interest where one co-defendant is offered a plea agreement to testify against 

the other co-defendants is too great of risk to be disregarded by this Court.” 

[emphasis added] (R. p. 59). However, this finding disregarded the plain language 

of the State’s plea offer to Mr. Bartley that he would “provide truthful testimony in 

the prosecution of the remaining co-defendants.” (R. p. 75). The State did not 

predicate acceptance of its plea offer on Mr. Bartley testifying “against” his co-

defendants. In any event, any related concerns of the trial court were rendered null 

when Mr. Bartley rejected the plea offer. (R. p. 75). 

The trial court’s Disqualification Order found that joint representation 

created a “distinct possibility of a conflict of interest, breach of previous 

confidences to the defense counsel, difficulty in effective cross examination of Mr. 

Bartley as well as other procedural issues.” (R. p. 59). Such “distinct possibility” is 

not equivalent to an actual conflict sufficient to deny Petitioners their counsel of 

choice. See id. at 561. Petitioners, analogous to the defendants in Yelton, are in the 

best “position to know what facts might be developed at trial,” and they have 

concluded that their joint representation is advantageous. Id. 
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 Even if the trial court found that an actual conflict existed due to joint 

representation, it failed to ground this conclusion in sufficient, competent evidence. 

This Court in Yelton explained – following well-established jurisprudence of the 

Supreme Court and United States Supreme Court – that “the [trial] court must 

conduct a full and searching inquiry to determine whether an actual conflict of 

interest exists . . . Foremost in the court’s inquiry must be the preservation of the 

accused’s constitutional rights.” Id. at 557. See also State v. Choudhry, 365 N.C. 

215, 717 S.E.2d 348 (2011).  In conducting such an inquiry, “the defendants ‘more 

than anyone, including the court, [are] in a position to know what facts might be 

developed at trial’” and they can determine that such joint representation is 

“advantageous.” Yelton, at 561. As the case record herein reflects, the trial court 

did not conduct such an inquiry, but merely concluded that the joint representation 

raised too great a possibility for potential conflict of interest in future proceedings.  

II. PETITIONERS’ RIGHT TO COUNSEL OF CHOICE IS 
GUARANTEED BY THE SIXTH AMENDMENT TO THE 
UNITED STATES CONSTITUTION AND BY ARTICLE 1, 
SECTIONS 19 AND 23 OF THE NORTH CAROLINA 
CONSTITUTION. 
 

Criminal defendants are guaranteed the right to counsel of choice by Article 

1, Sections 19 and 23 of the North Carolina Constitution and by the Sixth 

Amendment to the United States. Id. at 559, (citing Powell v. Alabama, 287 U.S. 

45, 53 (1932) and State v. Morris, 275 N.C. 50, 165 S.E.2d 245 (1969)). The 
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erroneous ruling of the trial court to disqualify the Firm is a violation of these 

fundamental constitutional protections. In State v. McFadden, the Supreme Court 

of North Carolina held: 

The state should keep to a necessary minimum its interference with 
the individual’s desire to defend himself in whatever manner he 
deems best, using any legitimate means within his resources and that 
desire can constitutionally be forced to yield only when it will result 
in significant prejudice to the defendant or in a disruption of the 
orderly processes of justice unreasonable under the circumstances of 
the particular case. 

State v. McFadden, 292 N.C. at 613-14, 234 S.E.2d at 746 (1977). 

As with McFadden, Petitioners have retained the Firm without intent to 

“disrupt[] the orderly processes of justice” and are not prejudiced by the Firm’s 

joint representation. On the contrary, evidence in the record demonstrates that 

Petitioners have knowingly and unequivocally sought to exercise their 

constitutional rights to counsel of their choosing. The State has not and cannot 

show that Petitioners will be actually prejudiced by the joint representation or that 

the joint representation will result in an unreasonable disruption of these criminal 

actions.  

Petitioners also contend that the State should not be allowed to manufacture 

an alleged conflict of interest [perhaps by means of a plea offer] or otherwise 

manipulate the Petitioners into accepting legal counsel not of their own choosing. 

Allowing undue interference by the State into Petitioners’ constitutional rights 
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should not be countenanced by our judicial system. The State contends that the 

mere offer of a plea agreement creates a non-waivable conflict of interest when 1) 

the offer is made to one of several co-defendants represented by the same law firm, 

and 2) this co-defendant agrees to testify truthfully as a term of the plea agreement.  

In essence, the State’s contention stands for the principle that in any criminal case 

where one law firm represents co-defendants, the State could fashion a non-

waivable conflict by making a plea offer to one co-defendant.  

Petitioners acknowledge there are instances in which a limitation on the right 

to counsel of choice is appropriate, and further acknowledge a trial court’s inherent 

authority to disqualify attorneys appearing before it. Petitioners believe, however, 

that the constitutional rights at issue must be carefully safeguarded and thus 

implore this Court to review the trial court’s decision. If Petitioners were forced to 

endure this criminal trial without counsel in which they reposed their trust and 

confidence, the very principles of due process of law and right to counsel as 

established in the United States and North Carolina Constitutions would be tread 

underfoot. 

III. POST-TRIAL REVIEW OF THE DISQUALIFICATION 
ORDER IS INSUFFICIENT TO ADEQUATELY PROTECT 
PETITIONERS’ CONSITUTIONAL RIGHTS. 
 

A Sixth Amendment violation which erroneously deprives a criminal 

defendant of the counsel of his choice, “with consequences that are necessarily 
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unquantifiable and indeterminate, unquestionably qualifies as ‘structural error’” 

which is not subject to harmless error analysis. U.S. v. Gonzalez-Lopez, 548 U.S. 

140, 141 (2006). “It is impossible to know [post-trial] what different choices the 

rejected counsel would have made, and then to quantify the impact of those 

different choices on the outcome of the proceedings.” Id. 

To erroneously deprive Petitioners of their Constitutional choice of counsel 

would force them to endure a criminal trial on serious felony charges without the 

counsel in whom they trust and hope to bring them justice. As established 

by Gonzalez-Lopez, any conviction that might result would not be subject to 

harmless error review, but would require a new trial. 

CONCLUSION 

WHEREFORE, Petitioners respectfully pray this Court to issue its writ of 

certiorari to the Superior Court of Rutherford County, to permit review of the 

orders specified above, upon errors to be assigned in the record on appeal 

constituted in accordance with the Rules of Appellate Procedure; and that the 

Petitioners have such other relief as to the Court may seem proper. 

Respectfully submitted, this 15th day of September, 2015. 

TOMBLIN, FARMER & MORRIS, PLLC 
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 Electronically filed    
Joshua B. Farmer   
Attorney for Defendants-Petitioners   
Post Office Box 632      
Rutherfordton, North Carolina 28139            
(828) 286-3866  
State Bar No. 32669 
jfarmer@farmerlegal.com 

 
 
*I certify that all of the attorneys listed below have authorized me to list their 
names on this document as if they had personally signed it. 

 
 
TOMBLIN, FARMER & MORRIS, PLLC 
 

  Electronically filed    
Mark N. Morris   
Attorney for Defendants-Petitioners  
Post Office Box 632 
Rutherfordton, North Carolina 28139 
(828) 286-3866 
State Bar No. 32846 
mmorris@farmerlegal.com 
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ATTACHMENTS 

Attached to this petition for the consideration of the Court are certified 

copies of the attached: 

1. Petitioners’ indictments

2. Petitioners’ fee agreement/waiver with Firm

3. Second opinions on joint representation

4. State’s motion to disqualify with supporting memorandum

5. Petitioners’ brief in opposition of State’s motion to disqualify

6. August 6, 2015 order disqualifying counsel

7. Petitioners’ motion to reconsider order disqualifying counsel, with exhibits

8. Petitioners’ motion to stay proceedings

9. Petitioners’ notices of appeal

10. State’s motion to dismiss Petitioners’ motion to reconsider order

disqualifying counsel, with supporting memorandum

11. State’s motion to strike documents captioned “Notice of Appeal”

12. Petitioners’ response to State’s motion to dismiss and motion to strike

13. August 27, 2015 order denying Petitioners’ motion to reconsider

14. August 27, 2015 order granting State’s motion to dismiss appeal

15. August 27, 2015 order denying Petitioners’ motion to stay proceedings
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CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that he/she this day served a copy of the 

foregoing PETITION FOR WRIT OF CERTIORARI upon the Assistant 

District Attorney of the State of North Carolina by depositing a copy thereof in the 

United States mail in Rutherfordton, North Carolina, postage prepaid and 

addressed as set forth below:  

 
Rutherford County District Attorney’s Office 
Attn:  Garland Byers 
229 North Main Street 
Rutherfordton, NC 28139 

 
 

 This the 15th day of September, 2015.     

    Electronically filed    
Joshua B. Farmer     

 Attorney for Defendants-Petitioners 
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